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ne might wonder which lender sleeps

better at night. Would it be the cash [low
fender that depends in significant part upon
the quality and character ol its borrower for
repayment of the loan, or the asset-based
Jender that approaches cach loan with a confi-
dent swagger, thinking that even if the debtor
were to shut its doors tomorrow, the loan
could be collected through liquidation of the
collateral?

The answer might be that neither sleeps
well when a zood credit goes bad, but a dis-
ciplined approach to an assct-based loan can
improve the odds for the lender. Documents
that focus upon the collateral, as well as the
availability of umely and accurate information
with respect 1o the business of the borrower,
will increase the likelihood that the lender
will emerge with its shirt intact once the dust
settles on an asset-hased loan in a work-out or
liquidation.

Focus on the coltateral

While focusing on the collateral is critical in
the documentation of all Joans, it is front and
centre in importance for asset-based loans.
Often, the most important component of col-
Iateral is the accounts receivable. While a cash
flow lender will typically allow its borrower
to collect its own receivables, the asset-based
lender should directly or indirectly take con-
trol of collections from the beginning. Under
Section 9.406 of the Uniform Commercial
Code (which, with certain “non-uniform”
exceptions. 15 in cffect throughout the United
States). an account debtor may discharge its
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obligations by paying the borrower until the
account debtor receives a notification that
the amount due or to become due hus been
assigned and that payment is to be made to
the lender. Once the account debtor receives
that notice, the account debtor may only
discharge its obligation by paying the fender.
While this protection might not greatly benefit
the lender where there are a large number of
relatively small accounts outstanding, it can
be of significant benefit where the account
numbers arc manageable and the amount of
each account is meaningful. Even with smaller
accounts {where it might not be efficient to
seck recourse against an account debtor who
disregards the notice), the receipt of notice
from the lender is usually enough to convince
the account debtor to send payments only to
the lender.

Oftentimes, the business deal between the
tender and its borrower will not tolerate a
notice, prior to default, that accounts must be
paid directly to the lender. In these situations,
non-bank lenders can cmploy a “blocked
account agrecment” among the lender, the
borrower and the borrower’s bank. Under the
blocked account agreement, the borrower is
required to deposit all funds received from its
account debtors into the blocked account. The
agreement provides the lender with a security
interest in the blocked account, prohibits the
horrower from withdrawing money from the
blocked account, and requires that all amounts
in the blocked account be swept daily to
the lender’s account. Funds in the lender’s
account are then re-loaned to the borrower as
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appropriate. The blocked account might not
protect the lender with respect to proceeds of
accounts receivable that fail to make it into the
account, but daily monitoring of the account
by the lender can provide an carly warning
that either collections have taken a turn for the
worse or the borrower is intercepting funds
intended for the blocked account.

Tying up the collateral as tightly as possible
is a hallmark of asset-based loans. In addi-
tion to landlord’s waivers where required by
law to maintain the lender’s first lien ahead
of any statutory landlord’s lien, the asset-
based lender often attempts to obtain a lien
on every possible piece of collateral. It might
start as a sccond lien on real estate or specific
equipment that has been financed by another
lender, but liens on types of collateral that
are initially of secondary importance can be
critical to giving the asset-based lender greater
control in a work-out or liquidation scenario.
In addition, intercreditor agreements between
the assel-based lender and other existing lend-
ers appreciative of the influx of new money
can provide the asset-based lender with the
opportunity to keep those other lenders from
taking action against the borrower even in a
default situation and allow the asset-based
{ender to maintain the status quo when in its

‘best interest.

Flexibility and information for the lender

As compared to other types of loan agree-
ments, asset-based loan agreements often
provide greater flexibility to the lender and
greater reporting requirements. For instance, »
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the agreement may provide for a detailed
description of what types of accounts receiv-
able are eligible for inclusion in the borrowing
base; however. it is helpful in an assct-based
loan if this menu of acceprable accounts is just
a guide, with the fender reserving the right o
revise the standards of eligibility for accounts
in its discretion. Another item of [lexibility is
the lender’s right contained in the loan agree-
ment to clect. at its discretion, not to make an
advance.

While flexibility in the loan agreement keeps
a lender’s options open, it is the availability of
information with respect to the business of the
borrower that allows the asset-based lender
to closcly monitor its credit. The obligation
of the lender to provide daily borrowing base
reports in an asset-based loan. though labour
intensive for both partics, may be critical to
ensuring the lender’s reccipt of the most up-to-
date information. Agreed direct access via the
internet to all of the borrower’s computerised
sales and collections accounting systems also
helps the lender keep abreast of the borrower’s
{inancial condition.

A good loun goes bad

Good documentation of an asset-based loan
transaction docs not guarantee recovery if the
loan encounters problems. Assct-based lend-
ers should monitor their loans daily for signs
of trouble. including the borrower’s violation
of loan covenants or the borrower’s defaults
on other debts. While a borrower may have
entered into the asset-based loan to restructure
its business and return @ previously unprofit-
able operution to profitability, the borrower’s
expectations are not always met, and the bor-
rower may continue to experience significant
losses from eperations. Asset-based lenders
should recognise the signs of carly linancial
distress and should be prepared to aggres-
sively pursue collection when nccessary.

When encountering an asset-based foan in
trouble, the lender should promptly engage
counsel familiar with out-of-court work-outs,
restructurings and hankruptey. While the attor-
ney who originally documented the loan can
be helplul, the best legul team will include the
transactional attorney who is familiar with the
borrower and the work-out/bankruptcy attor-
ney who can foresee what steps the borrower
might take and can suggest appropriate action
to protect the lender’s interests.

Once it appears clear that a loan is in jeop-
ardy, the asset-hased lender should designate a
team at its office to take primary responsibility
for the work-oul. The team should include a
loan officer familiar with work-outs and bank-
ruptey, and other representatives familiar with
expericnce in audit and collateral monitoring
issues.

The work-out attorney should become the

law firm's primary contact for the problem
loan and should coordinate the efforts of other
lawyers at the firm, including any litigation
attorneys. Most complex work-outs today
involve a number of specialised areas of the
law, and the resources of attorneys familiar
with these laws is helpful. An asset-based
lender should be prepared to pursuc a litiga-
tion strategy if an agreed resolution cannot be
achieved or if the value of the collateral cannot
be realised through non-judicial means in a
work-out setting.

Develop a work-out strategy

While the work-out strategy can be adjusted

as the facts and circumstances so warrant, the

primary strategy of establishing control of the

collateral should always remain in focus. A

normal goal is to control the assels pledged

to sccure the loan so that the asscts can be
disposed of (liquidated or sold as a going
concern) to pay the debt. The approach to col-
lecting an asset-based loan is different from
the collection approach for a cash flow loan.

In an asset-bused loan, the lender has already

made the assessment that its primary source of

repayment is the collateral securing the loan.

The focus of the strategy should therefore be

on obtaining possession and control of the col-

fateral and the proceeds thereofl. The following
questions should be addressed in designing the
strategy for a work-out:

. What are the goals lo be achieved? The
obvious goal is repayment of the debt. The
less obvious goals are the time frame for
repayment and controlling risks associ-
ated with the collection effort. The lender
should establish realistic goals.

2. What strategy can be used to achieve the
goals? This would encompass an evalu-
ation of whether the repayment can be
achieved through an out-of-court or agreed
work-out, or whether court intervention
will be needed. A work-out may include
a controlled liquidation and/or reorganisa-
tion. The borrower may be urged to find
alternative funding sources or to scll the
business and its assets as a going concern
to raise money to satisfy the loan. By exer-
cising various rights available to it under
the loan documents, such as direct notifica-
tion to account debtors and/or the posting
of the collateral for foreclosure, a lender
can effectively influence the borrower’s
actions by-leaving the borrower with few
options.

3. What colfateral for the loans is the most
easily accessible, and how does the lender
obtain access to the collateral? For exam-
ple, sending a notice of sale or other dis-
position of the collateral (i.e., foreclosure
sale notice) will give the lender significant
leverage over the process. The borrower

will have to come to the table and deal with
the lender to avoid the loss of its assets, or
will have to take some legal action, such
as filing bankruptcy, to delay the foreclo-
sure sale. Additionally, if the lender has
a security interest in accounts receivable
and the right to notify account debtors (o
pay direct to the lender, this can be very
effective and will force a pay-down of the
debt. Since direct notification will also
cut-off the borrower’s source of funds, it
may also force an involuntary liquidation
(which may be in the lenders’ best interest),
or force the borrower to file bankruptcy to
stop or delay the liquidation. If the asset-
based lender has properly protected its
position, a forced liquidation or bankruptcy
may not be a bad option. If the liquidation
is forced, the lender may be in the driver’s
seat, and the borrower will have to accede
to the lender’s demands if it wants access
to any funding. Better yet, the borrower
will have to pay off the lender to obtain
control of its assets..

4. What risks are associated with each cat-
egory of collateral, and which collateral
is most easily liquidated for the highest
values? What is the best method to lig-
uidate the collateral to achieve the best
ralue? Certain types of collateral dete-
riorate rapidly in value, such as perish-
able inventory. A well-advised asset-based
lender wilt monitor collateral values daily
and will react quickly. A lender hoping to
obtain going concern value for the col-
lateral may prefer that the borrower file
bankruptcy and sell the collateral through
the bankruptey process. If the borrower
files bankruptcy, there is substantial control
over the borrower and its assets, and the
court will be involved in the liquidation or
reorganization process. [n some situations,
asset values can be maximised using the
bankruptcy process to generate competi-
tive bidding for the business. Maximising
the value of the collateral is obviously in
cveryone’s best interests.

By acting quickly and decisively, the asset-
based lender can mitigate its losses and maxi-
mise its recovery. The focus of the process
should be on the collateral. The lender should
not delay in implementing the strategy. If it does,
the value of the collateral might decline, trans-
forming a loan that once was secured by ade-
quate collateral into an under-secured loan. By
laking a proactive approach from the inception
of the loan and throughout any work-out, the
asset-based lender that heeds these warnings
will be best able to maximise its recovery. B

Thie article was ¢ d by Trent Rosenthal a shareholder m the Litgation
Greup of Boyar & Miler: He can be contarted on +1 (713) 850 7766 or by emaik:
wasenthalTbayarmillkercom

wwwfinancierworldwide.com | May 2005 FW | REPRINT



When the Best Defense is a Strong Defense
- A Commercial Landlord's Guide to
Dealing with Financial Distress and the
Bankruptcy of a Tenant
By Trent Rosenthal and Lee A. Collins

eslate lawvers are familiar with the golden rule of real

estate—Ilocation, location, location. Over the years,
those three words have been heard as the magical answer to
any question or problem involving real estate. But the unfor-
tunate reality is that a myriad of problems the commercial
landlord and the lawyer must deal with cannot be resolved so
simply. The difficulty is no more apparent than when a com-
mercial tenant experiences financial distress and files Chapter
11 bankruplcy reorganization or Chapter 7 liquidation after it
is unable to work out something with its landlord and other
creditors. Commercial landlords and real estate lawyers do
have strategies that can maximize the value of the outcome.

The best offense for dealing with a tenant in financial crisis
or bankruptcy is a strong defense, and the defense starts
when the real estate lawyer representing the landlord drafts
the lease. A well-versed real estate practitioner will include a
number of provisions in the landlord’s “standard” form that
are designed to protect the landlord’s rights and offer favor-
able remedies in the event of a tenant default under the law of
the state where the improved real property is located.
Landlords should think twice before negotiating away the
various rights and remedies that are available under their
“standard” form lease. These can take center stage when a
tenant’s financial crisis hits.

Still thinking defense, a landlord should take some basic
steps, namely the perfection of a contractual lien, as soon as
the lease is signed to prepare for a possible tenant bankruptcy.
Most commercial leases have both contractual and statutory
landlord’s liens. Although a statutory landlord’s lien is not
enforceable in bankruptcy under Bankruptcy Code § 545 (11
US.C. § 545), a properly perfected contractual landlord’s lien
under the applicable state Uniform Commercial Code will
give a landlord a security interest in the tenant’s property.
Although it may be difficult for a landlord to obtain a first
lien on the tenant’s property because the tenant will usually
have some bank financing in place, a landlord with a junior
lien may be able to use the lien as leverage to gain an advan-

( j ommercial landlords, property managers, and real
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tage in any subsequent bankruptcy and/or to receive a
greater distribution on a secured claim. If a landlord waits
until a tenant has financial problems to perfect its interest in
the collateral, it may be too late, and potentially the interest
can be set aside as an avoidable transfer known as a
preference.

Careful monitoring of the financial condition of its tenant
is another basic step the landlord should take. Although pub-
lic companies usually have public reporting requirements
that make it easier for a landlord to monitor the tenant’s
financial condition, a landlord can still monitor private com-
panies by requiring the tenant to comply with financial
reporting requirements. Landlords should review the infor-
mation on a regular basis and not merely toss it to the file.
Early signs of a tenant’s deteriorating financial condition
include the obvious, such as a tenant’s habitual late payment
of monthly rent and other obligations due under a lease, and
the less obvious, such as negative financial information
reported on public filings. Waiting to act until a monetary
lease default may be too late.

A tenant suffering from financial distress may approach
the landlord with a request for rent concessions. Most tenants
experiencing serious financial difficulty believe that they can
“finance” their reorganization, whether in court or out of
court, through rent concessions. Should the landlord decide
to engage in restructuring negotiations in a proposed work-
out situation to help keep the tenant afloat, it is absolutely
critical for the landlord to use a “negotiation agreement”
when dealing with a tenant in a proposed workout situation.
A negotiation agreement should have the tenant acknowl-
edge and confirm that no oral agreements can be enforced
against the landlord and that the landlord reserves its right to
exercise all of its available remedies at any time. A landlord
does not want a tenant to argue that the landlord verbally
agreed to a lease modification or otherwise verbally waived
some of its rights. The negotiation agreement keeps pressure
on the tenant to work something out.

If, however, the landlord’s sole objective is to obtain con-
trol of the space and evict the tenant, it should terminate the
lease in its entirety and not just the tenant’s right of posses-
sion. The bankruptcy court will look to state law to determine
if the lease has been properly terminated and will enforce ter-
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mination provisions that are properly drafted. See Comp 111,
Inc. v Compul-crlmm' Corp. (Inve Comp 111, Inc.), 136 B.R. 636,
638-39 (Bankr. S.D.N.Y. 1992). According to Bankruptcy Code
§ 362(b)(10), a lease docs not become property of the estate
and the landlord is not subject to the automatic stay if the
lease has terminated by the expiration of its stated term before
the bankruptcy filing. In this scenario, the landlord can obtain
possession of the premises free of the bankruptcy court and
without violating the provisions of the automatic stay. This
safe-harbor provision, however, may not apply if the landlord
has terminated the lease because of a tenant default. Thus, it
is not clear whether a landlord’s post-petition efforts to repos-
sess would violate the automatic stay when the pre-petition
termination of the lease occurred by virtue of a tenant default.
A landlord may attempt to draft itself within the exception of
Section 362(b)(10) by crafting language in the default and ter-
mination provision of the lease. The language of such a provi-
sion could provide that the stated term of the lease is deemed
to have expired on the landlord’s termination of the lease for
a tenant defaull. Because a bankruptcy court may view such a
provision as form over substance, however, a landlord is still
well advised to scek relief from the automatic stay to avoid
any question of what, if any, rights under the lease or applica-
ble state law a landlord may exercise after a bankruptcy filing.
Practitioners should advise their landlord clients of the risk
attendant to a pre-petition termination of a lease. If the debtor
has value in a lease terminated by the landlord, some authori-
ties suggest that such termination can be set aside as a prefer-
once or fraudulent transfer. i re Finelli Jewelry Co., Inc., 79 B.R.
521 (Bankr. D.R.1 1987). On the other hand, a court held thata
lease termination could not constitute a preference or fraudu-
lent transfer because the lease was above market value. Inre
Durso Superimarkets, Inc., 193 B.R. 682, 704-06 (Bankr. SD.N.Y.
1996). Thus, the law is unsettled on the issue. Of course, it
may be better for the Jandlord to take that risk and get control
of its space with the knowledge that it may have to defend
itself in subsequent litigation. The landlord that wants to
recapture the space and avoid a tenant bankruptcy may find
an agreed lease termination or buyout of the lease a workable
solution. In such a situation, the landlord should be advised
that it must pay “reasonably equivalent” value to avoid a sub-
sequent attack on preference or fraudulent transfer grounds.
If the lease had already been terminated as a result of a
default, then, presumably, the tenant would not be entitled to
receive much in the way of “reasonably equivalent” value.
When the bankruptcy petition is ultimately filed, it is time
to put the offense on the field. Understanding how leases are
treated and the options available to a debtor is critical. A pri-
mary concern to a landlord is tenant’s failure to pay rent
both before and after the filing of the bankruptcy petition.
Securing prompt payment of post-petition, pre-rejection rents
should be one of the goals of the practitioner. Bankruptcy
Code § 365(d)(3) requires the debtor to “timely perform all the
obligations” under the lease that arise on and after the peti-
fon date and continuing through the effective date of rejec-
tion. In other words, the bankruptcy laws require the tenant to

pay all rent from and after the filing date so long as it retains
the space. The majority of courts allow administrative claims
for post-petition rent without regard to the use of the proper-
ty. This is true without regard to the trustee’s use for the
leased premises, that is, operating the business or just storing
the debtor’s records after the debtor has vacated the premis-
es. See, e.g., Towers v. Chickering & Gregory (In re Pacific
Atlantic Trading Co.), 27 F.3d 401 (9th Cix. 1994). Claims arising
under Section 365(d)(3) are allowed in the amount of rent due
under the lease. In 7e Mr. Gatti's, 164 B.R. 929 (Bankr. W.D.
Tex. 1994). The post-petition, pre-rejection obligation extends
to common area maintenance, escalation charges, and any
other monetary obligations that could be construed or
defined as “additional rent” under the terms of the lease.
Should the debtor or trustee fail to make payment, the practi-
tioner should file a motion for payment of an administrative
claim under Bankruptcy Code § 503 to obtain a court order
compelling payment.

One of the debtor’s options is to reject the lease and sur-
render the premises to the landlord. If the tenant does not
elect to assume or reject the lease within 60 days of the filing
date, then the lease is deemed rejected by operation of law.
Rejection of a lease ina bankruptcy case under Chapter 7
most often occurs in this fashion. In a case under Chapter 11,
it is more common for the rejection to occur on entry of an
order approving the debtor’s motion to reject. The court can,
and likely will, extend the 60-day period on cause shown,
which is fairly typical in retail cases. The landlord should (1)
object to unreasonably long requests because any extension
lengthens the period of uncertainty about the debtor’s inten-
tions for the lease and (2) seek to condition the extension on
the debtor’s performance of its Section 365(d)(3) lease
obligations.

When a lease is rejected, landlords often have a two-
pronged unsecured claim against the debtor for unpaid rent
as of the date the bankruptcy petition is filed and for rent
damages by virtue of the rejection of the lease. These two
claims are combined under Bankruptcy Code § 502 and are
commonly referred to as a landlord’s “rejection damages.”
Section 502(b)(6) sets the “cap” ona landlord’s damage claim
at (1) any unpaid rent due under such lease on the earlier of
the petition date or the date on which the landlord repos-
sessed (or the lessee surrendered) the leased property, plus (2)
the rent reserved in the lease, without acceleration, for the
greater of one year or 15% (not to exceed three years) of the
remaining term of the lease, calculated from the earlier of
either the petition date or the date on which the landlord
repossessed (or the lessee surrendered) the leased premises.

The application of Section 502(b)(6) has given rise to a
number of questions. One question is, “How do you calculate
the cap?” Put another way, does “15 percent of the remaining
term of the lease” refer to 15% of the remaining lease term or
15% of the remaining rental value of the lease? Courts have
gone both ways on this one. At least one court has held that
the calculation should be made on the basis of the aggregate
rents remaining under the lease rather than on the time peri-
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od. I re Ganitos, Inc., 176 B.R. 793 (Bankr. W.D. Mich. 1995).
Other courts have held that this section refers to a calculation
of time as opposed to rental amounts. See, e.g., In re Financial
News Network, [iic., 149 B.R. 348 (Bankr. S.D.N.Y. 1993).

A second question concerns what Congress meant by “the
rent reserved under the lease.” A rule of thumb is that any
regular fixed periodic charge under a lease falls within the
scope of the phrase “rent reserved in the lease.” In re Conston
Corp., 130 B.R. 449 (Bankr. E.D. Pa. 1991). The damages flow-
ing from a debtor’s breach of a lease covenant are also proba-
bly within the scope of the statutory cap. In re Mr. Gatti’s, 162
B.R. 1004 (Bankr. W.D. Tex. 1994). Some charges are not con-
sidered “rent reserved in the lease” even if collectible under a
lease. Despite the belief among many clients that the invoices
they receive from their attorneys are far too regular, attorney’s
fees incurred by the landlord are typically not part of the
rejection damages claim. See Inn re Pacific Arts Pub., Inc., 198
B.R. 319 (Bankr. C.D. Cal. 1996). A charge is considered “rent
reserved under the lease,” however, if it is defined as “rent”
under the lease. In re Clements, 185 B.R. 895 (Bankr. M.D. Fla.
1995). The leasc should thus include attorney’s fees in the def-
inition of “rent” under a lease s0 as to encompass pre-petition
attorney’s fees within the unsecured claim. State law mitiga-
tion principles have also crept into the debate over the calcu-
lation of rejection damages under Bankruptey Code
§ 502(b)(6), and, in some stales, debtors increasingly raise the
issue of mitigation in claim objection proceedings to reduce
rejection damage claims. Bankruptcy courts may consider
whether state law requires mitigation and whether such
efforts are reasonable in light of applicable state law, irrespec-
tive of Section 502(b)(6). It re Heck's, Inc., 123 B.R. 544 (Bankr.
S.D. Va. 1991). Application of mitigation principles to Section
502(b)(6) claims are straightforward when the premises have
been relet because the amount of rent received from the new
tenant is merely deducted from the overall damages claim
before the application of the cap. In re Bob’s Sea Ray Boats, Inc.,
143 B.R. 229 (Bankr. D.N.D. 1992). The application is not so
straightforward when the premises have not been relet
because of the interplay of federal bankruptcy law and appli-
cable state law mitigation principles, which vary from state to
state.

The debtor also has the option of assuming the lease as it is
written. A debtor’s assumption of the lease is conditioned on
curing its defaults and providing adequate assurance of
future performance. In practice, the tenant may use this
opportunity (o try to renegotiate the lease with the landlord
by threatening rejection and leaving the landlord with a dark
space and an unsecured claim. Any renegotiation of the lease
should be condlitioned on the tenant’s assumption of the new
modified lease, on an agreement not to seek assignment of the
lease, and on the express approval of the bankruptcy court.
As with virtually any obligation arising under the Bankruptcy
Code, however, the requirement for a debtor to cure on
assumption is not absolute and without judicial exception. A
recent decision of the Court of Appeals for the First Circuit
casts doult on whether a tenant assuming a lease must cure

all nonmonetary defaults. In Eagle Ins. Co. v. Bankvest Capital
Corp. (In 1e Bankvest Capital Corp.), 360 F3d 291 (1st Cir. 2004),
the court held that a debtor assuming a personal property
lease was not required to cure certain nonmonetary defaults.
This case could have a broad-ranging effect on landlords
because a debtor may be able to assume the lease without
curing violations of nonmonetary lease provisions, effectively
allowing the debtor to disregard the negotiated terms of the
lease so long as the bankruptcy case is pending. This is not
the only situation in bankruptcy in which the debtor can
change the terms of the deal.

Bankruptcy courts routinely permit tenant liquidation
sales even when a lease agreement specifically prohibits
them. After the client stops the swearing that inevitably fol-
lows this disclosure, the first question it may ask is whether
the tenant can turn its store into a flea market in the process.
To avoid the carnival-like atmosphere that can result when a
debtor is left to its own devices, the practitioner should
advise the client that Bankruptcy Code § 363(e) allows for the
imposition of reasonable restrictions on a tenant’s liquidation
sale. Frequently, a landlord’s success in imposing guidelines
hinges on whether an efficient process is in place for notify-
ing the key decision maker within the landlord’s organization
of a tenant’s bankruptcy filing. Debtors employ a strategy of
filing “first day motions” along with the bankruptcy petition
to catch some creditors unprepared and unable to respond in
a timely manner. In larger retail cases with numerous lease
locations, debtors use this strategy to steamroll landlords
with requests for relief that ordinarily give landlords heart-
burn. Liquidation sales can fall into the category of first day
motions. The landlord that acts quickly on receipt of notifica-
tion is in the best position to evaluate the debtor’s request
and determine whether it should seek protection of its rights.
Liquidation sales are conducted by the debtor, as is common
in smaller cases, or by a court-approved liquidator, which is
seen in large retail cases with a number of planned store clo-
sures. Separate and apart from who conducts the sale is the
equally, if not more, important concern over the timing and
manner of the sale, parameters for signage, and adherence to
the mall’s rules and regulations. A landlord should consider
guidelines for the size, placement, type, number, wording,
and color of any signage used. Additional guidelines to con-
sider should include rules and regulations:

+ prohibiting the sale of tangible personal property other
than the debtor’s inventory;

¢ regarding the removal of any furniture, fixture, equip-
ment, and unsold inventory in accordance with the
mall’s regulations;

 mandating that the liquidator and debtor are liable for
satisfying all financial obligations under the lease, such
as insurance and indemnity obligations;

¢ requiring the liquidator or debtor to maintain the prem-
ises and to surrender them prompitly after the conclu-
sion of the sale in accordance with the lease;

* compelling rejection or assumption and assignment of
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the lease by the time the sale concludes;

* prohibiting the alteration of the premises;

* providing that all furniture, fixture, equipment, and
mventory that remain on the premises after the sale are
deemed abandoned so that the landlord can, without
sceking a further order of the court, discard those items;
and

* requiring that the liquidator track and report sales for
reporting percentage rent.

The debtor’s final option is to assume the lease and assign
it to a third party. The debtor’s objective when employing this
option is to extract value from the lease through an assign-
ment. A debtor will pursue this option if the lease is under-
market or if the purchaser of debtor’s assets wants to keep the
business in place at the same location. The third party must
provide adequate assurance of future performance. On any
assignment, the debtor is relieved from any liability for any
breach occurring after such assignment under Bankruptcy
Code § 365(k). In addition to requiring adequate assurance of
future performance from any assignee as required by Section
365(f)(2), the landllord may also require a deposit or other
security for the performance of the debtor’s obligations sub-
stantially the same as would have been required by the land-
lord on the initial leasing to a similar tenant.

Conclusion

By acting quickly and decisively, a commercial landlord can
minimize the exposure to potential loss in the event of a ten-
ant bankruptcy. Commercial landlords are well advised to
engage competent counsel experienced in this area on the first
signs of financial distress. Combining an aggressive offense
with a tactical defense can increase the odds of a successful
outcome for the landlord on the bankruptcy playing field. B

4 » Number 6 « Volume 18 « Nov/Dec 2004 « American Bar Association * Probate & Property

“When the Best Defense is a Strong Defense - A Commercial Landlord's Guide to Dealing with Financial Distress and the Bankruptcy of a Tenant” by

Trent Rosenthal, published in Probate & Property, Volume 18, No. 6, November/December © 2004 by the American Bar Association. Reproduced by permis-
sion. All rights reserved. This information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic
database or retrieval system without the express written consent of the American Bar Association.



